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Why and how do international courts justify decisions with citations to their own case law? We argue
that, like domestic review courts, international courts use precedent at least in part to convince ‘lower’
(domestic) courts of the legitimacy of judgements. Several empirical observations are consistent with this
view, which are examined through a network analysis of European Court of Human Rights (ECtHR)
citations. First, the Court cites precedent based on the legal issues in the case, not the country of origin.
Second, the Court is more careful to embed judgements in its existing case law when the expected value of
persuading domestic judges is highest. These ﬁndings contribute to a developing literature that suggests
international and domestic review courts develop their authority in similar ways.

Why and how do international courts justify their rulings with citations to their own case
law? Formally, the legal effect of an international court ruling is limited to the speciﬁc
dispute it resolves. Yet, international courts frequently treat their past decisions as if they
set precedents for new ones. A straightforward explanation for this divergence between
formal rule and judicial practice is that relying on past decisions improves efﬁciency in the
internal workings of the court. While this is undoubtedly part of the story, we argue that
international courts also strategically use case citations to enhance the degree to which
their decisions are perceived as legitimate by external audiences. International courts
depend on domestic actors for compliance. While political actors are unlikely to be
persuaded by legal justiﬁcations, domestic judges may well be more inclined to implement
decisions that demonstrate legal consistency across time and place. We suggest that an
international court adjusts the choice of case citations to the demands of domestic legal
audiences and exerts more effort on embedding decisions in case law when the expected
impact of persuading these audiences is highest. Importantly, this implies that an
international court maximizes its legitimacy by avoiding fragmentation in its case law
along lines of legal culture or other country-speciﬁc factors.
This article examines whether case citation patterns in the most proliﬁc international
court, the European Court of Human Rights (ECtHR), ﬁt these theoretical expectations.
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Following recent analyses of citation patterns by the US Supreme Court (USSC), we
apply network analysis to study the use of precedent.1 We have three core ﬁndings. First,
the ECtHR embeds its judgements more strongly with citations to precedent in those
cases where domestic courts can expect the most resistance from the executive branch
(and thus need more persuading). Second, ECtHR judgements are more embedded in
precedent when the Court decides cases from common law countries where domestic
courts rely more strongly on precedent and thus the potential persuasive value of
case law citation is highest. Thirdly, broad patterns of citations to precedent, including
communities of case-law, are signiﬁcantly determined by case-speciﬁc characteristics
rather than by legal culture or other country-speciﬁc factors.
Our article contributes to three strands of research. First, our theory and evidence speak
directly to core debates in the literature on international judicial behaviour. Some argue that
international judges tend to be insulated and behave like trustees who act according to
professional legal norms rather than political prerogatives.2 Others claim that the uncertain
compliance environment makes international judges highly susceptible to political
pressures.3 This literature has not yet investigated precedent or citations, despite the
growing interest in this topic in the broader international law literature.4 Our theory stresses
the uncertain compliance environment but suggests that this actually provides incentives for
international judges to heed professional legal norms. Thus, our argument rejects the notion
that international judges are well insulated from external pressures but highlights that the
relevant external audiences are not just political actors but also domestic legal actors. This
provides new insight into the incentive structure for international judges building on
strategic models that have been proposed to analyse domestic judicial behaviour.5
Second, the application of network analysis to judicial citations is a relatively novel
area of research. Just as scholars learnt a great deal from applying empirical spatial
models of legislative voting to alternative institutional settings,6 we can learn from
1
James H. Fowler, Timothy R. Johnson, James F. Spriggs II, Sangick Jeon and Paul J. Wahlbeck,
‘Network Analysis and the Law: Measuring the Legal Importance of Supreme Court Precedents’, Political
Analysis, 15 (2007), 324–46; James H. Fowler and Sangick Jeon, ‘The Authority of Supreme Court
Precedent’, Social Networks, 30 (2008), 16–30; Michael Bommarito, Daniel Katz and Jonathan Zelner,
‘On the Stability of Community Detection Algorithms for Longitudinal Citation Data’, Proceedings of the
6th Conference on Applications of Social Network Analysis (ASNA) (2009).
2
See, for example, Giandomenico Majone, ‘Two Logics of Delegation: Agency and Fiduciary Relations in
EU Governance’, European Union Politics, 2 (2001), 103–22; Karen J. Alter, ‘Agents or Trustees?
International Courts in Their Political Context’, European Journal of International Relations, 14 (2008), 33–63.
3
Geoffrey Garrett and Barry Weingast, ‘Ideas, Interests and Institutions: Constructing the EC’s
Internal Market’, in Judith Goldstein and Robert O. Keohane, eds, Ideas and Foreign Policy (Ithaca, NY:
Cornell University Press, 1993); Geoffrey Garrett, Daniel Kelemen and Heiner Schulz, ‘The European
Court of Justice, National Governments and Legal Integration in the European Union’, International
Organization, 52 (1998), 149–76; Paul B. Stephan, ‘Courts, Tribunals and Legal Uniﬁcation – The Agency
Problem’, Chicago Journal of International Law (2002), 333–52; Clifford Carrubba, Matthew Gabel and
Charles Hankla, ‘Judicial Behavior under Political Constraints: Evidence from the European Court of
Justice’, American Political Science Review, 102 (2008), 435–52.
4
See, for example, Marc Busch, ‘Overlapping Institutions, Forum Shopping, and Dispute Settlement in
International Trade’, International Organization, 61 (2007), 735–61; Laurence R. Helfer, ‘Nonconsensual
International Lawmaking’, University of Illinois Law Review, 71 (2008), 71–125.
5
See, for example, Lee Epstein and Jack Knight, The Choices Justices Make (Washington, DC: CQ
Press, 1998).
6
Keith T. Poole and Howard Rosenthal, ‘D-NOMINATE after 10 Years: A Comparative Update to
Congress: A Political-Economic History of Roll Call Voting’, Legislative Studies Quarterly, 26 (2001), 5–29.
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extending the application of network analysis to a new institutional environment. We
follow network analyses of USSC citations by focusing on the hub scores of cases. Hub
scores measure not just whether judgements cite greater numbers of precedents but also
the extent to which they cite cases that have signiﬁcantly inﬂuenced the Court’s corpus
of jurisprudence. Hub scores can then be used to evaluate hypotheses about the
characteristics of cases that spur the judges to be more exhaustive in their justiﬁcations. A
recent analysis of hub scores in the USSC context has demonstrated that citation patterns
in that court ﬁt the logic of a strategic model.7 Our analysis demonstrates the ways
in which the citation practices in the ECtHR both resemble and differ from those in
the USSC, based on the strategic incentives of international judges. We add to this an
analysis of communities in case law citations which is designed to detect whether distinct
clusters of case law citations exist that correspond to characteristics of respondent
governments or cases.
Third, our article contributes to the debate regarding the degree to which the ECtHR
has become a de facto constitutional court,8 and more generally it contributes to a
growing literature that questions the long-standing assumption that domestic and
international courts construct their authority in fundamentally different ways.9 The
ECtHR and USSC have important similarities that make the comparison meaningful and
allow us to apply insights from the domestic judicial politics literature in the international
context. Like the USSC, the ECtHR allows individuals to challenge a government act,
practice or law in that it is inconsistent with a supreme body of law that endows them with
certain fundamental rights: the 1950 European Convention for the Protection of Human
Rights and Fundamental Freedoms (hereafter: the Convention). The ECtHR has issued
more than 10,000 judgements that are binding on its forty-seven member states, including
twenty states outside the European Union, such as Russia and Turkey.10 We ﬁnd that the
manner by which citations to precedent have developed over time is quite similar between
the courts. We also analyse whether ECtHR judges generally cite precedents based on
characteristics of the country of origin, as a relativist approach suggests, or based on the
legal issues, as our strategic approach suggests and as would be consistent with our
expectations in a domestic review court. We do this by identifying the communities (or
clusters) of jurisprudence within the overall network of ECtHR citations. Our ﬁnding that
these communities are deﬁned by legal issues rather than by country characteristics
suggests that citations are applied consistently across countries and further strengthens
earlier evidence that ECtHR judicial decision making is similar to decision making in

7
Yonatan Lupu and James H. Fowler, ‘Strategic Citations to Precedent on the U.S. Supreme Court’
(unpublished, University of California-San Diego, 2011, available at http://papers.ssrn.com/Sol3/
papers.cfm?abstract_id51358782.
8
See, for example, Alec Stone Sweet, ‘On the Constitutionalization of the Convention: The European
Court of Human Rights as a Constitutional Court’, Revue trimestrielle des droits de l’homme, 80 (2009),
923–44.
9
See, for example, Karen J. Alter, The European Court’s Political Power: Selected Essays (Oxford:
Oxford University Press, 2009); Jeffrey K. Staton and Will H. Moore, ‘Judicial Power in Domestic and
International Politics’, International Organization, 65 (2011), 553–87; Erik Voeten, ‘The Impartiality of
International Judges: Evidence from the European Court of Human Rights’, American Political Science
Review, 102 (2008), 417–33.
10
The twenty-seven EU members and Albania, Andorra, Armenia, Azerbaijan, Bosnia and Herzegovina,
Croatia, Georgia, Iceland, Liechtenstein, Moldova, Monaco, Montenegro, Norway, Russia, San Marino,
Serbia, Switzerland, the former Yugoslav Republic of Macedonia, Turkey and Ukraine.
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domestic review courts.11 We proceed by ﬁrst discussing theoretical expectations regarding
the role that citations to precedent play in international courts. We then analyse the
properties of the network of ECtHR citations, comparing them to those of the USSC before
turning to an analysis of reliance on precedent and communities within the ECtHR network.

THEORETICAL PERSPECTIVES ON THE USE OF PRECEDENT
BY INTERNATIONAL COURTS

The role and usage of precedent in international courts is unclear. Most international
tribunals are explicitly asked to limit their focus to the dispute at hand. For example, in
the International Court of Justice (ICJ)’s Statute, Article 59 proclaims that ‘The decision
of the Court has no binding force except between the parties and in respect of that
particular case.’12 Yet, the ICJ justiﬁes its resolution of disputes with extensive references
to its past opinions and considers these precedential.13 De facto norms of stare decisis also
operate at the World Trade Organization (WTO).14 Similarly, although the ECtHR has to
‘conﬁne its attention as far as possible to the issues raised by the concrete case before it’,15 it
relies heavily on its past decisions, has no trepidations in referring to these decisions as
‘precedents’ and has developed an elaborate system to keep track of its case law.16
This usage of precedent implies that rulings against one state may carry consequences
for subsequent cases against other states. This point is understood by both governments
and scholars. For example, Marc Busch has argued that governments strategically bring
trade disputes to the forum where they think the precedent may serve them best.17
Carrubba et al. ﬁnd that third-party government observations inﬂuence European Court
of Justice (ECJ) behaviour.18 Important ECtHR cases attract active interventions from
third-party governments concerned with precedent.19
Little is known, however, about why and how international courts develop precedent.
The most intuitive purpose of citations is to develop an internally consistent body of law.
Given the enormous backlog at the ECtHR (over 125,000 cases as of early 2010), it may
be efﬁcient to avoid revisiting previously resolved legal issues. The persuasive force of
precedent may also help a collegial panel of judges reach consensus.20 Behaviourally, this
11

Voeten, ‘The Impartiality of International Judges’.
Although Article 38 allows judicial decisions to be a ‘subsidiary means for the determination of the
rules of law’.
13
Mohammed Shahabuddeen, Precedent in the World Court (Cambridge: Cambridge University Press,
2007).
14
Busch, ‘Overlapping Institutions, Forum Shopping, and Dispute Settlement in International Trade’.
15
13 August 1981, Young, James and Webster v. The United Kingdom. More generally, the ‘orthodox
view’ is that a state ‘is obliged to observe only those judgements made directly against it’. See Steven
Greer, The European Convention on Human Rights: Achievements, Problems and Prospects (Cambridge:
Cambridge University Press, 2006), p. 279.
16
Luzius Wildhaber, ‘Precedent in the European Court of Human Rights’, in Paul Mahoney, ed.,
Protection des droits de l’homme: la perspective europe´enne, me´langes à la me´moire de Rolv Ryssdal
(Cologne: Heymann, 2000), pp. 1529–45.
17
Busch, ‘Overlapping Institutions, Forum Shopping, and Dispute Settlement in International Trade’.
18
Carrubba et al., ‘Judicial Behavior under Political Constraints’.
19
Recent examples are cases on the extradition of suspected terrorists to countries where they might be
tortured (e.g. Ramzy v. Netherlands, Chahal v. The United Kingdom, and Saadi v. Italy).
20
Most ECtHR judgements on the merit are reached by panels of seven judges. Some cases are referred
to the seventeen-judge Grand Chamber.
12
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approach is consistent with ‘legalism’, which assumes that judges maximize utility by
faithfully adhering to internal rules regardless of the external result. This internal
perspective implies that case law citations should be chosen based on similarities in the
legal issues involved rather than on characteristics of external audiences. Variation in the
extent to which a decision references past cases should be a function of how many cases
with similar legal issues have previously been resolved (see Hypothesis 1 in Table 1).
Yet, the domestic judicial politics literature suggests that judges also cite past cases to
help legitimize their decisions to external audiences.21 Similarly, international court
judgements are often thought to be inﬂuenced by the demands of a diverse set of external
audiences, including governments, nongovernmental organizations (NGOs) and domestic
judiciaries.22 We thus suggest that international courts use citations also to legitimize their
judgements with external audiences. If the purpose of citations is at least partially to
persuade external actors, then there is much more to judges’ choices of citations than a
mechanical reliance on the most relevant precedents. To start with, the choice of which
precedent to cite should depend on the characteristics of the audience at whom the decision
is targeted.23 We distinguish two models. First: we propose a strategic legitimation model,
which stresses similarities between domestic and international review courts. Second we
compare our approach to a relativist model, which stresses that international courts have to
uniquely legitimize their decisions to many audiences with potentially different conceptions
of legitimacy.

The Strategic Legitimation Model
Our approach starts with four basic assumptions. First, ECtHR judges are policy
orientated in that they care about compliance with their decisions. This assumption is
shared in most of the political science literature on judicial behaviour and is often
contrasted with the behaviour of the legalist judge. However, this division need not be
absolute as even policy-oriented judges are generally inﬂuenced by legal doctrine.24
Second, ECtHR judges believe the domestic judges reading their opinions are more likely
to ﬁnd them persuasive if legal consistency can be demonstrated across time and place.
Third, domestic judges affect the implementation of the ECtHR’s judgements. Both of
these assumptions are also frequently made in the literature on communication between
21
See, for example, John Henry Merryman, ‘The Authority of Authority: What the California
Supreme Court Cited in 1950’, Stanford Law Review, 6 (1954), 613–73; Peter Harris, ‘Difﬁcult Cases and
the Display of Authority’, Journal of Law, Economics & Organization, 1 (1985), 209–21; Tom R. Tyler and
Gregory Mitchell, ‘Legitimacy and the Empowerment of Discretionary Legal Authority: The United
States Supreme Court and Abortion Rights’, Duke Law Journal, 43 (1994), 703–815; 817–44; Pamela C.
Corley, Robert M. Howard and David C. Nixon, ‘The Supreme Court and Opinion Content: The Use of
the Federalist Papers’, Political Research Quarterly, 58 (2005), 329–40; Thomas G. Hansford and James
F. Spriggs II, The Politics of Precedent on the U.S. Supreme Court (Princeton, NJ: Princeton University
Press, 2006); Robert J. Hume, ‘The Use of Rhetorical Sources by the U.S. Supreme Court’, Law & Society
Review, 40 (2006),817–44.
22
See, for example, Carrubba et al., ‘Judicial Behavior under Political Constraints’; Rachel A.
Cichowski, The European Court and Civil Society: Litigation, Mobilization, and Governance (Cambridge:
Cambridge University Press, 2007); Laurence R. Helfer and Anne-Marie Slaughter, ‘Why States Create
International Tribunals: A Response to Professors Posner and Yoo’, California Law Review, 93 (2005),
899–956.
23
Hume, ‘The Use of Rhetorical Sources by the U.S. Supreme Court’.
24
Michael A. Bailey and Forrest Maltzman, ‘Does Legal Doctrine Matter? Unpacking Law and Policy
Preferences on the U.S. Supreme Court’, American Political Science Review, 102 (2008), 369–84.
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1

Three Theoretical Perspectives on the ECtHR’s Use of Case Law
Internal consistency

Purpose of case law
citations

Source of variation

Source of variation

To develop an internally
consistent body of
precedent.

Strategic legitimation
To persuade domestic parties to
implement decisions by
demonstrating impartial and
careful decision making.

Extent of Reliance on Precedent
Primarily determined by the
Primarily determined by the legal
number of cases on that
issues in the case and generally
legal issue.
not by the characteristics of the
The more cases on a legal
respondent country.
issue, the more the court
Physical integrity rights cases rely
relies on citations to
more on citations to precedent
precedent (Hypothesis 1).
(Hypothesis 2).
Cases in which a violation was
found or in which a preliminary
objection was rejected rely more
on citations to precedent
(Hypotheses 3a 1 3b).
Cases involving respondent
governments from common law
countries rely more on citations
to precedent (Hypothesis 4).
Communities of Case Law
Communities of case law are
Communities of case law are
primarily determined by legal
primarily determined by
substance.
legal substance.

Relativist legitimation
To persuade domestic parties to
implement decisions by
demonstrating sensitivity to
diversity.
Primarily determined by the
characteristics of the respondent
country.
Cases involving respondent
governments from common law
countries rely more on citations to
precedent (Hypothesis 4).

Communities of case law are primarily
based on legal cultural similarities.
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domestic review courts and lower courts.25 Fourth, embedding decisions in relevant case law
is costly as it requires effort on the part of ECtHR judges, an assumption shared by the
literature on US courts.26 The ECtHR has a large caseload, in part because it must accept all
cases that meet its admissibility criteria (as opposed to a certiorari system). ECtHR judges
are, therefore, responsible for writing many opinions and must decide on which of those
opinions to devote greater amounts of their limited time.
There are two important conjectures that underlie these assumptions. First, there is
something universal underlying the task of courts in which precedent plays a key role.
What Slaughter calls the ‘global community of courts’ is ‘forged more by their common
function of resolving disputes under rules of law than by the differences in the law they
apply and the parties before them’.27 Any court that resolves a dispute between parties
must tell the losing parties why they lost. In all modern societies, judges tell the loser:
‘You did not lose because we the judges chose that you should lose. You lost because the
law required that you should lose.’28 Demonstrating the consistency of a decision with
past decisions may alleviate the losing party’s potential to claim that a decision was
whimsical or motivated by non-legal considerations. Such considerations are no less
relevant in the ECtHR. For example, Alec Stone Sweet points out that:
judges in Strasbourg confront the same kinds of problems that their counterparts on national
constitutional courts do; and they use similar techniques and methodologies to address these
problems y [T]he Court performs its most important governance functions through the
building of a precedent-based jurisprudence. Through precedent, the Court seeks to legitimize
its lawmaking, to structure the argumentation of applicants and defendant States, and to
persuade States to comply with ﬁndings of violation.29

Our second conjecture is that the ECtHR has good reason to be concerned about
compliance and that domestic judges are useful potential allies.30 Whereas earlier studies
presumed that compliance was a minor issue for the ECtHR,31 recent empirical work
shows that compliance is problematic even in established democracies.32 For example, the

25
See, for example, Ethan Bueno de Mesquita and Matthew Stephenson, ‘Informative Precedent and
Intrajudicial Communication’, American Political Science Review, 96 (2002), 755–66.
26
See, for example, Jeffrey R. Lax and Charles M. Cameron, ‘Bargaining and Opinion Assignment on
the US Supreme Court’, Journal of Law, Economics & Organization, 23 (2007), 276–302; Lupu and
Fowler, ‘Strategic Citations to Precedent on the U.S. Supreme Court’.
27
Anne-Marie Slaughter, ‘A Global Community of Courts’, Harvard International Law Journal,
44 (2003), 191–219, p. 192. Sociologists have long analysed the ‘juridical ﬁeld’ in this way, inspired by the
work of Bourdieu; see Pierre Bourdieu, ‘The Force of Law: Toward a Sociology of the Juridical Field’,
Hastings Law Journal, 38 (1987), 814–53. This approach stresses that there are unique qualities that
separate legal practice from other social activities but that the ﬁeld is not a self-contained system,
autonomous from the political and social realms.
28
Martin Shapiro, Courts: A Comparative and Political Analysis (Chicago: University of Chicago
Press, 1981).
29
Alec Stone Sweet, ‘On the Constitutionalization of the Convention’, p. 1.
30
Similar arguments have been advanced in the context of the European Court of Justice (ECJ). See,
for example, Joseph Weiler, ‘A Quiet Revolution: The European Court of Justice and its Interlocutors’,
Comparative Political Studies, 26 (1994), 510–34.
31
See, for example, Laurence R. Helfer and Anne-Marie Slaughter, ‘Toward a Theory of Effective
Supranational Adjudication’, Yale Law Journal, 107 (1997), 273–391.
32
Courtney Hillebrecht, ‘The European Court of Human Rights, Domestic Politics and the Ties that
Bind: Explaining Compliance with International Human Rights Tribunals’ (doctoral dissertation,
University of Wisconsin, Madison, 2010); Andreas Von Staden, ‘Shaping Human Rights Policy in Liberal
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2009 annual report from the Council of Europe’s Committee of Ministers, which supervises
the execution of ECtHR judgements, highlights that in only 36 per cent of cases were
payments of just satisfaction made on time.33 Moreover, there were over 7,000 pending ‘clone
cases’ whose legal issues had been resolved in a ‘leading case’ but where insufﬁcient domestic
measures were taken to prevent renewed ﬁndings of violations. In addition, almost half of the
‘leading cases’ had been awaiting a ﬁnal resolution for more than two years.34
The Committee has no credible coercive means to enforce implementation and
recognizes that improvements depend on ‘the principle of subsidiarity and the need to
ensure that domestic remedies become truly effective’.35 The centrality of domestic legal
actors is also emphasized in the qualitative literature on implementation of ECtHR
rulings.36 All Council of Europe member states either give the Convention direct effect or
have adopted the Convention into national law. This means that domestic judges can
interpret the Convention and could, if they so choose, use ECtHR interpretations as a
guideline. This is important not only to ensure implementation of its immediate judgements
but also to ensure that the legal principles it establishes have a broader effect. As the Court
put it in 2003:
Although the primary purpose of the Convention system is to provide individual relief, its
mission is also to determine issues on public-policy grounds in the common interest, thereby
raising the general standards of protection of human rights and extending human rights
jurisprudence throughout the community of Convention States.37

Domestic courts could see the ECtHR as an ally but may also regard a supranational
court with semi-constitutional status (or aspirations) as a rival and thus resist debatable
judgements handed down by the newcomer.38 For example, the British Court of Appeal
rejected applying the legal reasoning of an ECtHR judgement giving prisoners the right to
vote, essentially claiming that it was up to the political branches of government to
implement ECtHR judgements.39 At other times, however, domestic review courts have
shown more deference to the ECtHR.40 Embedding decisions with reference to past cases
is one way for the ECtHR to persuade domestic review courts to implement its judgements.
If all four assumptions hold, then the ECtHR should exert more effort on embedding
decisions in previous case law when it believes citations to precedent will be more persuasive –
and thus improve the probability of compliance. First, stronger legal justiﬁcation is needed
when domestic courts and legal professionals are more likely to experience resistance from
politicians. As Harris puts it, ‘legitimacy is always an intrinsically difﬁcult achievement for
courts, but some decisions require more legitimation, and thus more display of information,
(F’note continued)

Democracies: Assessing and Explaining Compliance with the Judgements of the European Court of
Human Rights’ (doctoral dissertation, Princeton University, 2009).
33
Supervision of the Execution of Judgements of the European Court of Human Rights, 3rd Annual
Report, p. 51.
34
Supervision of the Execution of Judgements, p. 63. A ﬁnal resolution is adopted by the Committee of
Ministers when it is satisﬁed that a government has implemented an ECtHR judgement.
35
Supervision of the Execution of Judgements, p. 7.
36
See, for example, Helen Keller and Alec Stone Sweet, A Europe of Rights: The Impact of the ECHR
on National Legal Systems (Oxford University Press, 2008).
37
ECtHR, judgement of 24 July 2003, Karner v. Austria.
38
Monica Claes, The National Courts’ Mandate in the European Constitution (Oxford: Hart, 2006).
39
Chester v. Secretary of State for Justice & Another [2010] EWCA Civ 1439 (17 December 2010).
40
See, for example, Keller and Stone Sweet, A Europe of Rights.
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than others’.41 We suggest three signiﬁers of cases where domestic legal actors are likely to
face political pressure to interpret the legal facts in a light more favourable to an executive.
First, cases that invoke physical integrity rights, such as the right to life and a prohibition on
torture, go to the heart of executive control over a society. In such cases, the Court may be
more diligent in justifying its judgement with citations to precedents that demonstrate that
similar norms have been applied elsewhere than, for example, in a case that involves
procedural or civil violations (Hypothesis 2). We are not suggesting that only physical
integrity rights cases are politically sensitive. Many cases concerning gay rights, religious
freedom, property rights or freedom of speech also meet with considerable opposition from
the executive. The distinctive feature of physical integrity rights violations (especially those of
Articles 2 and 3 of the Convention) is that they do so almost by deﬁnition. Such violations
almost always address executive actions. Very frequently, they involve judgements that
executive branches have violated domestic laws. It is on such issues that domestic courts are
both obvious potential allies and need persuasion to stand tall against the executive branch.
Second, the Court should embed its decisions in case law more thoroughly when it ﬁnds
a violation against a government (Hypothesis 3a). Findings of no violation communicate
meaningful information to domestic courts about the proper interpretation of the
Convention. Yet, on such judgements domestic courts do not face pressure to go against
the ECtHR’s ﬁnding and thus need less persuading to implement judgements. Third, the
ECtHR should exert more effort when it rejects a preliminary objection (Hypothesis 3b).
Preliminary objections are arguments ﬁled by governments that a case should not be
evaluated on its merit. These are cases in which a respondent government explicitly claims the
Convention does not apply, but the ECtHR ﬁnds otherwise. Although some governments
may ﬁle such objections speculatively, on average these objections may still signal to domestic
courts that a government is willing to argue that the ECtHR has no jurisdiction. In such
cases, the ECtHR may exert more effort to persuade domestic courts that the precedent
should be applied.
In addition, extensively justifying decisions with reference to precedent may be a more
important tool of persuasion when communicating with certain types of judges.
Precedent-based jurisprudence is relatively more important in common law courts than
in civil law and other systems.42 Citations to relevant precedents are, therefore, more
likely to persuade common law judges. Thus, we argue that ECtHR judges have
additional incentives to justify their decisions with references to past case law when
hearing cases from common law countries (Hypothesis 4). These observable implications
all diverge from a purely internal perspective in the sense that the latter perspective does
not provide any reason to expect that the strength of justiﬁcation should vary according
to how politically sensitive the implementation of a judgement is or how receptive an
outside audience is likely to be.
Turning to the types of precedents the ECtHR will tend to cite, the strategic legitimation
perspective implies that domestic judges reading ECtHR decisions will seek to determine the
extent to which the Court has applied the law in similar ways to other countries. Thus, in
41
Harris, ‘Difﬁcult Cases and the Display of Authority’, pp. 209–10. See also Hume, ‘The Use of
Rhetorical Sources by the U.S. Supreme Court’.
42
Michael Troper and Christophe Grzegorczyk, ‘Precedent in France’, in D. Neil MacCormick and
Robert S. Summers, eds, Interpreting Precedents: A Comparative Study (Aldershot, Surrey: Ashgate
Publishing, 1997); Emilia J. Powell and Sara M. Mitchell, ‘The International Court of Justice and the
World’s Three Legal Systems’, Journal of Politics, 69 (2007), 397–415.
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order to be persuasive, ECtHR judges should choose the precedents they cite based on the
legal issues in the case, not based on the characteristics of the country in question. While this
behaviour should be observable at a case-by-case level, it should also have more far-reaching
implications we can observe by analysing the citations network. If the Court generally cites
precedent in individual decisions based on the legal issue, then decisions on a particular issue
will tend to cite each other more often than they cite decisions on other issues. Thus, as the
citation network develops over time, communities (or clusters) of decisions on similar legal
issues will form within the network.43

The Relativist Perspective
While the strategic legitimation perspective stresses the similarities between the tasks of
international and domestic review courts (as well as across domestic courts), the relativist
perspective highlights international courts when they face the fundamentally different
challenge of merging different legal cultures and traditions. This perspective does not
expect that the Court is blind to national differences in its choice of what case law to cite
when it justiﬁes decisions. For example, Lasser has argued that the perceived legitimacy of
speciﬁc forms of legal reasoning depends crucially on cultural context. What he calls the
‘particular problematic’ of legal justiﬁcation ‘shapes (and is shaped by) the judicial system
that addresses it, thereby conceptually creating and recreating that system’s particular
argumentative, conceptual, and institutional universe.’44 A legal system or tradition is:
a set of deeply rooted, historically conditioned attitudes about the nature of law, about the role
of law in society and the polity, about the proper organization and operation of a legal system,
and about the way law is or should be made, applied, studied, perfected, and taught.45

Several scholars have argued that congruence between domestic legal tradition and the
structure of international courts matters. For example, McLaughlin-Mitchell and Powell
show that states are more likely to accept the jurisdiction of an international court when
the structure of that court more closely approximates the features of the state’s domestic
legal tradition.46 These arguments have not yet been applied to citation behaviour.
A practical reason why deference to variation in legal systems may occur in legal
justiﬁcations is that the ECtHR generally reviews cases for which the facts and the
relevant legal arguments have already been exchanged at the national level.47 The question of
what case law is relevant may well have a less universal character when it is shaped by
national judges or lawyers as opposed to a panel of supranational judges. The ECtHR may
43

This logic can be further explained by way of analogy. Suppose that scientiﬁc articles within a given
ﬁeld tend to cite other articles within the same ﬁeld more often than not (e.g., political science articles cite
other political science articles, etc.). As the network of academic citations develops, therefore,
communities of papers will form based on the academic ﬁeld because those papers tend to cite each
other more than they cite papers in other ﬁelds (and therefore other communities).
44
Mitchell Lasser, Judicial Deliberations. A Comparative Analysis of Judicial Transparency and
Legitimacy (Oxford: Oxford University Press, 2004), p. 298.
45
Merryman, ‘The Authority of Authority’, pp. 1–2. Also quoted in Sara McLaughlin Mitchell and
Emilia Justyna Powell, Domestic Law Goes Global: Legal Traditions and International Courts (Cambridge:
Cambridge University Press, 2011).
46
McLaughlin Mitchell and Powell, Domestic Law Goes Global.
47
Janneke H. Gerards, ‘Judicial Deliberations in the European Court of Human Rights’, in N. Huls,
M. Adams and J. Bomhoff, eds, The Legitimacy of Highest Courts’ Rulings (The Hague: T. M. C. Asser
Institute, 2008); Janneke H. Gerards, ‘Pluralism, Deference and the Margin of Appreciation Doctrine’,
European Law Journal, 17 (2011), 80–120.
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defer to these legal arguments for two reasons. First, time pressure may not allow ECtHR
judges to revisit the legal justiﬁcation for the parties’ arguments.48 Second, relativist
methods of legal interpretation may have entered the ECtHR’s jurisprudence via the ‘margin
of appreciation’ doctrine,49 which holds that each country has some latitude to resolve
conﬂicts that arise between individual rights and the perceived national interests or values of
that country.50 This doctrine was ﬁrst explicitly stated in the 1976 Handyside v. The United
Kingdom judgement in which the Court reasoned:
It is not possible to ﬁnd in the domestic law of the various Contracting States a uniform
European conception of morals. The view taken by their respective laws of the requirement of
morals varies from time to time and from place to place y [This] leaves to the Contracting
States a margin of appreciation.

This may lead the Court to defer not only to state policies but also to particular legal
justiﬁcations that seem persuasive at the national level. The resulting fragmentation of
ECtHR case law has been lamented by legal scholars. For example, Gerards concludes that:
these ambiguities in the Court’s approach entail considerable risks for its position as an
inﬂuential and authoritative supranational court. Since voluntary acceptance of the Court’s
case law is the main avenue for the Court to work changes in national law and practice, it is of
great importance that it makes clear and acceptable choices and applies a coherent and wellreasoned set of interpretive principles. If the Court’s case-law would continue to show
inexplicable differences in approach, this poses a danger indeed for the effectiveness of the
Court’s efforts.51

The relativist approach, then, is important not just as an alternative behavioural model
but especially for its normative implications. Thus far, legal scholars have focused on
identifying individual cases in which jurisprudence or legal argumentation is inconsistent.
We ask whether the entire network of case-law citations consists of clusters (communities)
of cases that are characterized by similarities in legal issues or by similarities in the
characteristics of the respondent governments. Since relativist approaches give pride of
place to legal culture, we focus principally on the primary legal systems recognized in the
Convention system: common law, Germanic, Scandinavian and French civil law, and that
of the former Socialist countries.
The relativist approach is much less clear in its observable implications about variation
in the strength of precedent cited in judgements. One could argue that, similar to the
predictions of the strategic legitimation model, embedding judgements into case law may
be more important when communicating with common law courts that operate in a legal
culture where case law is more important (Hypothesis 4).
Table 1 summarizes the observable implications of these three theoretical perspectives.
The theoretical perspectives are not mutually exclusive in all their implications. For
example, we do not doubt that improving efﬁciency is among the reasons why the ECtHR
cites case law. Yet, we are particularly interested in uncovering patterns of citations that
suggest if and how ECtHR judges also anticipate responses from external actors.
48

Gerards, ‘Judicial Deliberations in the European Court of Human Rights’.
James A. Sweeney, ‘Margins of Appreciation: Cultural Relativity and the European Court of
Human Rights in the Post-Cold War Era’, International & Comparative Law Quarterly, 54 (2005), 459–74.
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See, for example, Howard Charles Yourow, The Margin of Appreciation Doctrine in the Dynamics of
European Human Rights Jurisprudence (Leiden: Martinus Nijhoff, 1995).
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THE EUROPEAN COURT OF HUMAN RIGHTS’ CITATIONS NETWORK

To illustrate how citations can be analysed as a network, consider a series of landmark
judgements in the ECtHR’s case law on torture and national security. The ECtHR’s
judgement in Ireland v. The United Kingdom [1978] established that no derogation is
permissible from state obligations to refrain from torture even in the event of a security
emergency, such as the IRA’s terrorist attacks. This principle is referred to in Chahal v.
The United Kingdom [1996], which established a prohibition on extradition of individuals
to countries where they may be tortured, even if the individuals are suspected terrorists.
Both of these cases were cited in Aksoy v. Turkey [1996], in which the Court established
that when an individual (in this case a suspected Kurdish terrorist) is taken into police
custody in good health but is found injured on release, the burden is on the state to provide a
plausible explanation that no torture took place. All three of these cases were cited in the
more recent cases of Balyemez v. Turkey [2005] and Ahmet Ozkan and Others v. Turkey
[2004], both of which addressed cases of Turkish security forces destroying Kurdish villages.
The relationships between these cases in the network are shown in Figure 1.
We have data on all 7,319 cases the Court decided up to and including 2006. These
judgements include 35,963 citations to previous Court decisions.52 Like the citation
networks studied by other scholars,53 the Court’s citation network has one main cluster
and a large number of isolated cases, almost all of which neither cite precedent nor are
cited by other cases.54 Following the work of prior citation studies, we exclude these
isolated cases from our analysis because they are effectively not part of the citation
network. Thus, we are left with a main cluster of 6,172 cases and 35,962 citations. An
important institutional difference between the ECtHR and the USSC is case selection. The
certiorari system allows the USSC to focus its activities on resolving fundamental questions
about how the Constitution should be interpreted. Instead, the ECtHR must accept all cases
that meet admissibility criteria. This leads to large groups of identical cases that derive from
the same underlying problem. For example, there have been thousands of cases concerning
the inefﬁciency of the Italian court system and these are often dealt with using expedited
procedures, sometimes leading to hundreds of identical decisions on a day. Since 2004, the
ECtHR has adopted a pilot procedure to deal more efﬁciently with such duplicate cases. On
such cases, the Court is not acting as an international review court but as a lower court that
engages in straightforward applications of case law. We exclude such judgements from our
database as they provide no information about our questions of interest.55 Having done so,
we are left with a network of 2,222 cases and 16,863 citations.
Judgements can invoke many articles of the Convention. The article most frequently
invoked in judgements is Article 6, with which about half of the decisions in the network
are concerned. This article provides for the right of access to fair, speedy and independent
courts. Most Article 6 cases involve clause 6.1, which grants a set of trial rights and is
most often invoked by individuals arguing they were given unreasonably slow trials.
Article 6.1 cases represent 46 per cent of all the cases in the network, so we analyse them
52

This ﬁgure includes only judgements on the merits.
See, for example, Fowler et al., ‘Network Analysis and the Law’.
54
Approximately 15.6 per cent of the ECtHR decisions are outside the main cluster (compared with
16.2 per cent in the USSC’s network). Cases that cite no precedent would all have hub scores of zero. The
Tobit model we use in our analysis is designed to address the fact that we have excluded such cases from
our sample.
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Chahal v. The United Kingdom
[1996]
Aksoy v. Turkey
[1996]
Ireland v.
The United Kingdom
[1978]

Ahmet Ozkan and
Others v. Turkey [2004]
Balyemez v. Turkey
[2005]

Fig. 1. The citations network of ﬁve landmark torture judgements

separately from other Article 6 cases in the remainder of this article. Article 8 (19 per cent)
provides for a broad right to privacy from government authority, subject to exceptions
such as national security and public safety. Article 13 (19 per cent) states that national
authorities must provide an effective remedy to persons whose rights under the Convention
have been violated, including in cases where those violations were committed by persons
acting in an ofﬁcial capacity. Article 5 (17 per cent) guarantees a right to liberty, subject to
exceptions such as lawful detention. The ﬁrst Article of Protocol 1 (16 per cent) provides a
right to the enjoyment of one’s possessions. Article 3 (15 per cent) prohibits torture and other
inhuman treatment. Article 14 (11 per cent) prohibits discrimination in the enjoyment of
Convention rights on bases such as gender, race, religion and political afﬁliation.56 Article 10
(11 per cent) provides for the freedom of expression, subject to exceptions such as national
security and public safety. Finally, Article 2 (7 per cent) provides for a general right to life,
subject to limited exceptions such as the killer claiming self-defence or lawful execution.
Turkey has the plurality of cases in the data (14 per cent), followed by France (12 per cent),
the United Kingdom (11 per cent) and Italy (8 per cent).
A useful way of summarizing the properties of a citation network is by examining the
distributions of inward citations (i.e., citations to a case) and outward citations (i.e., citations
from a case). Other studies have shown that most USSC decisions are cited by relatively few
other cases, while a small number of decisions are cited very often.57 Similarly, most USSC
decisions cite relatively few other precedents, while a minority of decisions cite many
precedents. As the log-log plots in Figure 2 show, the ECtHR resembles the USSC in this
respect.58
56
This article is only invoked in conjunction with other Convention rights, limiting its application since
the Convention includes no socio-economic rights other than education. The optional Protocol
12 remedies this but is ratiﬁed by less than half of Council of Europe member states.
57
Fowler et al., ‘Network Analysis and the Law’.
58
For USSC citations, we use the data provided by Fowler and Jeon, ‘The Authority of Supreme
Court Precedent’. The citations follow patterns common in large-scale networks, including scientiﬁc
citation networks (see Reka Albert and Albert-Laszlo Barabási, ‘Statistical Mechanics of Complex
Networks’, Reviews of Modern Physics, 74 (2002), 47–97; Katy Boerner, Jeegar T. Maru and Robert L.,
Goldstone, ‘The Simultaneous Evolution of Author and Paper Networks’, Proceedings of the National
Academy of Sciences, 101 (2004), 5266–73; Stephen P. Borgatti and Martin G. Everett, ‘Models of Core/
Periphery Structures’, Social Networks, 21 (1999), 375–95)). In both courts, the patterns of inward
citations closely resemble the power-law distribution of other complex networks, often referred to as

426

LUPU AND VOETEN

European Court of Human Rights

European Court of Human Rights
Number of Cases

Number of Cases

1000

100

10

100
50
25
10
5

1
10

100

1

5

10 15 25

Inward Citations

Outward Citations

United States Supreme Court

United States Supreme Court

1000

Number of Cases

Number of Cases

1

100
10
1

1000
100
10
1

1

10
100
Inward Citations

1

10
100
Outward Citations

Fig. 2. Log-log distributions of inward and outward citations in the European Court of Human Rights and
the United States Supreme Court

The extent to which judges in any court cite precedent is subject to changes over time as
the number of relevant precedents grows and behavioural norms change. Studies of the
USSC have shown that, while the average USSC decision cited fewer than ﬁve of the
Court’s precedents (outward citations) during the nineteenth century, by the beginning of
the twenty-ﬁrst century that number had grown to over twenty.59 The ECtHR has
experienced a similar growth in the number of outward citations, as shown in Figure 3.
There is a particular increase in the number of outward citations after 1999, the ﬁrst year
of the post-Protocol XI Court.60 Before the adoption of this protocol, states were allowed
to exempt themselves from compulsory jurisdiction and direct access for private litigants.
Protocol XI made both private access and compulsory jurisdiction mandatory. Moreover,

(F’note continued)

scale-free networks, including the World Wide Web (Reka Albert, Hawoong Jeong and Albert-Laszlo
Barabási, ‘The Diameter of the World Wide Web’, Nature, 401 (1999), 130–1) and social networks
(Holger Ebel, Lutz-Ingo Mielsch and Stefan Bornholdt, ‘Scale-free Topology of e-mail Networks’,
Physical Review E, 66 (2002), 035103-1–4. Network theorists argue that this distribution results from a
process called ‘preferential attachment’ (Albert-Laszlo Barabási and Reka Albert, ‘Emergence of Scaling
in Random Networks’, Science, 286 (1999), 509–12), which in this context suggests that the more often a
case has been cited in this past, the higher the probability that it will be cited in new cases.
59
Fowler et al., ‘Network Analysis and the Law’; Fowler and Jeon, ‘The Authority of Supreme Court
Precedent’.
60
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the Protocol implemented further institutional reforms that made the ECtHR a full-time
court and insulated the judges more securely. In both courts, the decline in the number of
inward citations in recent years is due to the fact that these cases have been in the network
for a relatively short time.
WHICH JUDGEMENTS ARE MORE OR LESS STRONGLY EMBEDDED IN CASE LAW?

In order to test the hypotheses provided by the alternative models of citation behaviour,
we analyse the extent to which ECtHR decisions cite important precedents by relying on
the network concept of centrality. Decisions that are more central are those that are
deeply embedded in the network, either because of the extent to which they cite other
decisions or because they have been cited by other central decisions, and most often
for both reasons. By contrast, decisions that are peripheral are not well connected to other
precedents in the network. Scholars of US courts have developed measures of centrality
that carry considerable face validity as measures of the importance of precedent.61 The
measurement procedure identiﬁes the extent to which judgements serve as hubs and
authorities within the citation network, based on a method developed by Kleinberg.62
61
Fowler et al., ‘Network Analysis & the Law’; Fowler and Jeon, ‘The Authority of Supreme Court
Precedent’.
62
Jon M. Kleinberg, ‘Authoritative Sources in a Hyperlinked Environment’, Journal of the Association
for Computing Machinery, 46 (1999), 604–32.
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A hub is a judgement that cites many other judgements, helping to deﬁne which legally
relevant decisions are pertinent to a given precedent. An authority is a judgement that is
widely cited by other judgements.
Most judgements act as both hubs and authorities, and the degree to which they fulﬁl
these roles is mutually reinforcing within the network of cases. An opinion that is a good
hub cites many good authorities, and an opinion that is a good authority is cited by many
good hubs. Two factors directly affect the hub score of a case: (1) the number of other
cases it cites; and (2) the authority scores of the cases it cites. Thus, while it is possible for
a case to have a large hub score by simply citing many unimportant cases, the cases with
the largest hub scores are ones that cite many important precedents. Thus, the hub score is
a good measure of the extent to which an opinion relies on citations to precedent to justify
the Court’s decision. It should be noted that these scores are dynamic. For example, the
hub score of a given opinion may change over time as the cases it cites are cited (or not
cited) by other cases because that activity causes their authority scores to change.
Similarly, the authority score of a case may change as it is cited by more cases, especially if
those cases have large hub scores.
Fowler and Jeon calculated hub scores and authority scores for all USSC majority
opinions through 2002.63 They showed that the scores are consistent with expert opinions
of the most inﬂuential cases and can be used to predict which cases will be identiﬁed as
important in the future. Unfortunately, we have no similar external data to validate the
ECtHR authority scores, but the scores do have face validity. The judgement with the
largest authority score is the 1978 landmark Ireland v. The United Kingdom case, one of
the Court’s rare inter-state cases. The Court’s own ranking of the importance of cases can
also be used to assess validity. The mean authority score for Level 1 cases is 24.6, while
the mean authority score for Level 2 cases is 6.7, a signiﬁcant difference at the 99 per cent
level. In addition, cases that come to the Court from the Grand Chamber, which are
generally more important,64 have a mean authority score of 33.4, while other cases have a
mean authority score of 6.4, a signiﬁcant difference at the 99 per cent level.
We can use the hub scores of the ECtHR to test Hypotheses 1–4. Hypothesis 1 states
that cases addressing the legal issues that appear most often before the Court should have
larger hub scores. Hypothesis 2 asserts that Articles 2 and 3 cases have larger hub
scores. Hypothesis 3 maintains that decisions against governments and where the Court
overturns a preliminary objection have larger hub scores. Finally, Hypothesis 4 states that
cases from common law countries should have larger hub scores than those from other
legal traditions.
We focus on the hub scores of opinions when they were published (Initial Hub Score)
because we want to know the extent to which each opinion was embedded in the precedent
network at that time.65 To determine the extent to which the legal substance of a case
affects the Initial Hub Score, we include several dummy variables that indicate whether
the decision addressed the provisions of the Convention that are invoked most frequently

63

Fowler and Jeon, ‘The Authority of Supreme Court Precedent’.
The Grand Chamber of seventeen judges takes cases it deems important directly and also reviews
some decisions by the regular seven-judge Chambers, usually at the request of respondent governments.
65
For similar approaches, see Lupu and Fowler, ‘Strategic Citations to Precedent on the U.S. Supreme
Court’; Frank B. Cross, James F. Spriggs II, Timothy R. Johnson and Paul J. Wahlbeck, ‘Citations in the
U.S. Supreme Court: An Empirical Study of their Use and Signiﬁcance’, University of Illinois Law Review
(2010), 489–576.
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in the network (coded 1 if ‘yes’ and 0 if ‘no’). While we have only made ex ante predictions
with respect to Articles 2 and 3, it may be the case that other legal issues have signiﬁcant
relationships with the extent to which ECtHR judgements are embedded in precedent.
Several other characteristics of decisions may also affect the extent to which the Court
relies on citations to precedent in its judgements. To test Hypothesis 3, we include dummy
variables indicating cases in which the Court ﬁnds that a government has violated the
Convention (Violation Found) and those in which it rules against a country’s preliminary
objection (Preliminary Objection Rejected). To test Hypothesis 1, we include a count
of the number of previous cases that had addressed one or more of the articles addressed
in the present case (Prior Cases on Article). Because the Grand Chamber tends to take on
more salient cases, it may be the case that its decisions will exhibit a greater reliance
on precedent, so we include an indicator for these cases (Grand Chamber). As noted
above, the Court began relying more heavily on citations to precedent after the
implementation of Protocol XI, so we control for whether the case was decided before or
after this event (Post-Protocol XI).
In order to correct for country-speciﬁc variation we ﬁrst estimate a model with country
ﬁxed effects. In Models 2–4, we replace country ﬁxed effects with several measures of countrylevel attributes.66 Most importantly, we include several dummy variables indicating the type
of legal system used in each case’s country of origin (Legal Origin), using data from La Porta
et al.67 The base category is the common law system. Because countries tend to violate (or
allegedly violate) the same provisions of the Convention on many occasions, there is some
correlation between the country of origin of the cases in the network and the legal substance
of those cases. For example, 148 of the 265 French cases in the network involve Article 6.1.
Including the dummy variables for both legal origin type and legal substance is intended to
untangle this correlation in order to determine whether country characteristics or legal
substance is more important to the ECtHR judges’ choices of precedents.
Other country-speciﬁc factors may affect the extent to which the Court cites precedent.
First, the income level of a respondent country may be related to the severity of the
alleged violation, so we also include a measure of the natural log of per capita gross
domestic product (GDP) of the country of origin during the year in which the case
was decided, using data from the Penn World Tables (Log Per Capita GDP).68 Second,
violations may likewise be more severe in less democratic countries, so we include a control
for democracy using the Polity IV data (Democracy).69 Third, the level of human rights
observance in a country may also inﬂuence the extent to which ECtHR judges are able to
persuade domestic judges, so we control for this using the measures of respect for physical
integrity rights (Physical Integrity) provided by the Cingranelli–Richards (CIRI) Human
Rights Dataset (2009).70 With respect to both Democracy and Physical Integrity, Russia and
66

Note that many of our country-speciﬁc variables are relatively ﬁxed, thus making it impossible to
have ﬁxed effects and the country variables in the model at the same time.
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Rafael La Porta, Florencio López-de-Silanes, Andrei Shleifer and Robert W. Vishny, ‘Law and
Finance’, Journal of Political Economy, 106 (1998), 1113–55.
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Alan Heston, Robert Summers and Bettina Aten, Penn World Table Version 6.3 (Center for
International Comparisons of Production, Income and Prices at the University of Pennsylvania, August
2009).
69
Monty G. Marshall and Keith Jaggers. Polity IV Project: Political Regime Characteristics and
Transitions, 1800–2009 (College Park.: Center for International Development and Conﬂict Management,
University of Maryland, 2009).
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Coded to increase with greater respect for these rights.
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Turkey are outliers from which there are signiﬁcant numbers of cases in the network.
Therefore, we include dummy variables for these countries to verify that our results are
not driven by these outliers. To the extent the Court cites precedent in order to persuade
domestic judges, the strength of this justiﬁcation may vary depending on the effectiveness
and independence of domestic courts. In Model 3, therefore, we add a control for judicial
independence as measured by CIRI (Judicial Independence). Finally, the extent to which
countries respect other fundamental rights may affect the extent to which the Court cites
precedent, and we account for this by including in Model 4 the CIRI measure of respect
for several empowerment rights, including freedoms of speech, movement and religion
(coded to increase with greater respect for these rights) (Empowerment).
Finally, we note that, by virtue of the algorithm used to calculate them, Initial Hub
Scores decline over time as more cases enter the network. Because this decline reﬂects the
construction of the network measures rather than a substantive change in the extent to
which decisions are grounded in precedent, we control for the number of prior cases in the
network (Network Cases). Finally, because our dependent variable is bound to be nonzero and has a large number of values clustered at zero (i.e., opinions that cite no case
precedent), we use Tobit regression.71 Table 2 reports our results.72
To facilitate interpretation of the substantive effects of these results, we re-estimated
Model 2 using the Zelig package in the R programming language.73 We then calculated the
effect sizes of the explanatory variables on Initial Hub Score, which we report in Figure 4.
A ﬁrst key ﬁnding is that those decisions dealing with the most sensitive physical integrity
rights (Articles 2 and 3) have signiﬁcantly larger Initial Hub Scores, which supports
Hypothesis 2. As we argued above, these difﬁcult cases are the ones in which the Court is
likely to have the greatest need to justify its decisions. In addition, several other areas of
law appear to affect the Initial Hub Score. Cases involving Articles 5 (right to liberty) or 13
(effective remedy) also result in larger Initial Hub Scores, suggesting these are also areas
where legitimacy is of great concern to the Court. These ﬁndings are not surprising because
Article 5 cases also often involve physical integrity rights, whereas Article 13 is always
invoked in conjunction with other Convention articles and often accompanies controversial
Articles 2 and 3 cases. Article 13 ensures that victims have a right to an effective remedy
‘notwithstanding that the violation has been committed by persons acting in an ofﬁcial
capacity’. Since domestic courts are often involved in ensuring that such an effective remedy
is achieved, more authoritative precedent may help persuade them to take action.
Article 6.1 (trial rights) and 8 (privacy) cases generally result in smaller Initial Hub
Scores, although these effects are relatively small. A possible reason for this is that these
cases lend themselves better to a more contextual interpretation that may rely on
precedent to a lesser extent. Another possibility is that these areas of law remain in ﬂux
and, therefore, the Court does not have a consistent set of precedents to follow.
Interestingly, these two articles have the largest numbers of cases in the sample. Thus, this
result indicates that the Court does not simply cite more precedents in areas in which it
has decided the most cases, as Hypothesis 1 predicts. In addition, we ﬁnd that there is no
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James Tobin, ‘Estimation for Relationships with Limited Dependent Variables’, Econometrica, 26
(1958), 24–36.
72
We estimated these models using robust standard errors clustered on the respondent country.
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Kosuke Imai, Gary King and Olivia Lau, Zelig: Everyone’s Statistical Software (2009), available at
http://gking.harvard.edu/ze.
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Tobit Models of ECtHR Initial Hub Scores

Variable

Model 1

Model 2

Model 3

Model 4

Article 2

174.4***
(17.54)
104.7***
(12.59)
23.15**
(11.21)
4.797
(7.264)
225.17*
(14.63)
225.61**
(10.69)
210.87
(8.946)
70.70***
(10.07)
15.69
(15.00)
23.284
(9.804)
0.00544
(0.0246)
16.86*
(10.12)
22.45**
(10.83)
22.239
(18.19)
215.39
(15.75)
20.0245*
(0.0129)
–

171.1***
(18.90)
86.08***
(9.404)
19.19***
(6.411)
24.136
(7.113)
225.87*
(13.72)
234.19***
(7.004)
212.78
(7.877)
73.62***
(10.27)
19.14
(12.57)
214.59*
(7.770)
0.0128
(0.0245)
16.59*
(9.105)
25.80***
(9.183)
8.361
(14.57)
26.85
(16.75)
0.0100
(0.0168)
241.50***
(8.804)
255.79***
(12.67)
27.157
(7.511)
2143.9***
(36.72)
2114.9***
(40.41)
0.295
(8.077)
25.29***
(7.231)
129.3***
(47.20)
26.708
(40.45)
3.711
(17.25)
–

170.5***
(19.19)
85.07***
(9.756)
19.39***
(6.103)
24.223
(7.076)
226.11*
(13.33)
234.21***
(6.675)
212.71*
(7.526)
73.54***
(10.32)
19.02
(12.90)
216.04*
(8.344)
0.0130
(0.0236)
16.23*
(9.575)
25.92***
(9.217)
10.56
(11.93)
29.67**
(14.87)
0.000965
(0.0136)
242.81***
(10.26)
254.10***
(11.20)
214.31
(10.53)
2141.7***
(35.05)
2100.6**
(40.62)
22.778
(9.239)
26.53***
(7.134)
94.37*
(49.71)
215.91
(39.02)
7.193
(18.00)
26.006

Legal Origin: Scandinavia

–

Legal Origin: Germany

–

Legal Origin: Former Socialist

–

Per Capita GDP

–

Democracy

–

Physical Integrity

–

Russia

–

Turkey

–

Judicial Independence

–

171.2***
(18.97)
85.99***
(9.525)
19.30***
(6.381)
24.091
(7.117)
225.71*
(13.69)
234.07***
(6.888)
212.72
(7.883)
73.53***
(10.12)
19.15
(12.57)
214.63*
(7.708)
0.0124
(0.0243)
16.53*
(9.195)
25.66***
(9.435)
8.143
(14.83)
26.97
(16.78)
0.00926
(0.0146)
241.39***
(8.838)
255.96***
(12.69)
27.420
(6.746)
2144.0***
(36.94)
2113.6***
(35.85)
0.841
(8.335)
25.46***
(7.408)
130.2***
(48.65)
26.633
(40.25)
–

Empowerment

–

–

Article 3
Article 5
Article 6
Article 6-1
Article 8
Article 10
Article 13
Article 14
Protocol 1, Article 1
Prior Cases on Article
Violation
Preliminary Objection Rejected
Grand Chamber
Post-Protocol XI
Cases in Network
Legal Origin: France
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(Continued)

Variable

Model 1

Model 2

Model 3

Model 4

Constant

105.1***
(21.73)

1016***
(299.2)

1027***
(339.6)

(6.220)
961.3***
(329.1)

2222
Yes

2040
No

2040
No

2040
No

Observations
Fixed Effects for Country

Note: Robust standard errors are listed below the coefﬁcients, in parentheses. ***p , 0.01,
**p , 0.05, *p , 0.1.
Effect Sizes Based on Model 2
Article 2
Article 3
Article 5
Article 6
Article 6−1
Article 8
Article 10
Article 13
Article 14
Prot. 1 Art. 1
Prior Cases on Article
Violation Found
Preliminary Objection Rejected
Post Protocol 11
Grand Chamber
Cases in Network
Legal Origin: France
Legal Origin: Scandinavia
Legal Origin: Germany
Legal Origin: Former Socialist
Per Capita GDP
Democracy
Physical Integrity
Russia
Turkey

p>.10
p<.10
p<.05
p<.01

−200

−100

0

100

200

Percentage Change in Initial Hub Score
N=2040

Fig. 4. Effect sizes based on Model 2
Note: For continuous variables, effect sizes are the percentage changes in the dependent variable of a
one-standard-deviation increase in the explanatory variable. For dummy variables, effect sizes are the
percentage changes in the dependent variable of an observation of ‘1’ versus an observation of ‘0’. Effect
sizes are shown with 95 per cent conﬁdence intervals.

signiﬁcant relationship between Prior Cases on Article and Initial Hub Scores, which further
suggests that the internal model-based prediction made in Hypothesis 1 does not hold.
Our ﬁndings also provide support for Hypotheses 3a and 3b. First, when the Court
ﬁnds that a government has violated the Convention, it is more careful to justify its
ﬁnding with reference to prior precedent. The Court also does so when it rules against the
preliminary objection of a member state. The coefﬁcients are of more modest size than
those on the Articles 2 and 3 dummies, and the coefﬁcient on Violation Found is only
signiﬁcant at the 0.072 level (two-tailed) in Model 2.
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We next examine the relationship between legal origins and Initial Hub Scores. Because
the common law system is the base category, we expected to ﬁnd negative and signiﬁcant
coefﬁcients. The coefﬁcients on all of the categories are negative, although we cannot
reject the null hypothesis that the Initial Hub Scores for cases from countries with German
legal origins are not signiﬁcantly different from those from countries with common law legal
origin. Nonetheless, the coefﬁcients for legal origin dummy variables are jointly signiﬁcant,
which supports Hypothesis 4. In an alternative speciﬁcation that includes a dummy variable
for cases from countries with common law legal origin, the coefﬁcient is positive and
signiﬁcant (p , 0.001), which also supports Hypothesis 4. In that model, the substantive effect
of common law legal origin is a 43.8 per cent increase in the Initial Hub Score.
Finally, the positive and signiﬁcant coefﬁcient on Physical Integrity suggests that the
ECtHR is more careful to embed citations to precedent in cases from countries in which
the government provides greater respect for these rights. More thorough justiﬁcation may
be needed in these countries because their domestic courts will need more persuading,
especially because they can anticipate resistance from governments that regard themselves
as generally compliant with the applicable legal standards.
Our results are robust to the inclusion of alternative measures of key control variables.
Judicial effectiveness is a particularly difﬁcult concept to measure, and no single dataset
has gained universal acceptance.74 In alternative speciﬁcations, we replaced the CIRI
measure with the judicial independence measure developed by Tate and Keith and the
International Country Risk Guide (ICRG) measure of Law and Order CIRI.75 Likewise,
human rights violations are the subject of several competing measures. We estimated
additional models in which we replaced the CIRI index of physical integrity rights with
the CIRI measures of state-sponsored torture and unlawful killings, the violations most
closely associated with Articles 2 and 3, and with the political terror scale measures based
on Amnesty International reports and US State Department reports.76
Thus far, our analysis supports the strategic legitimation model in four ways. First, the
Court embeds its opinions with precedent more thoroughly in the most politically sensitive
decisions (Articles 2 and 3). Second, the Court is most careful to ground its decisions
in authoritative precedent when domestic courts need the most convincing, i.e., in cases in
which the Court rules against the respondent country. Third, the number of prior decisions
covering similar issues does not affect the extent to which the Court relies on citations to
precedent, as the internal model suggests. In fact, the areas of law with the most cases appear
to have signiﬁcantly smaller Initial Hub Scores. Finally, national characteristics of respondent
governments do not explain why some decisions rely more on citations to precedent than
others. This is a key indication that the Court chooses the precedents it cites based on the
legal issues in the case, regardless of where those cases originated. The one exception to this is
that cases against respondent governments with common law origins appear to be more
embedded in case precedent than cases originating in states with certain other legal traditions,
perhaps because common law courts are more used to this practice.
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Emilia J. Powell and Jeffrey K. Staton, ‘Domestic Judicial Institutions and Human Rights Treaty
Violation’, International Studies Quarterly, 53 (2009), 149–74.
75
C. Neal Tate and Linda Camp Keith, ‘Conceptualizing and Operationalizing Judicial Independence
Globally’ (paper prepared for the Annual Meeting of the American Political Science Association,
Chicago, 2007.
76
Mark Gibney, ‘Political Terror-Scores 1980–2002’ (2003), available at http://www.unca.edu/
politicalscience/faculty-staff/gibney_docs/pts.xls. (accessed 4 February 2010).

434

LUPU AND VOETEN

COMMUNITIES IN THE PRECEDENT NETWORK OF THE EUROPEAN COURT OF
HUMAN RIGHTS

To examine more carefully whether national factors or legal issues inﬂuence the types of
cases ECtHR judges cite, we further analyse the network structure by applying community
analysis. As discussed above, our strategic approach makes different predictions from the
relativist approach regarding how communities should form within the citation network.
This analysis is therefore crucial in distinguishing between these models. Both the internal and
the strategic legitimation models predict that these communities are deﬁned along areas of
legal doctrine. By contrast, the relativist legitimation model predicts that the communities
would be deﬁned on the basis country characteristics, such as legal culture.
Consistent with the network analysis literature, we deﬁne a community as a group of
cases that cite each other more often than they cite cases outside the community.77 The
method we used to detect the community structure of the network is designed to maximize
the extent to which cases placed in a given community cite each other and minimize citations
between cases in different communities. In network analysis, this is often referred to as the
modularity of a network partition, which is an indication of how well it separates the
communities from each other.78 Community analysis has been applied in legislative studies of
committee membership,79 roll-call voting80 and bill co-sponsorship81 in the US House of
Representatives.
The method we use was described by Newman. It starts with a state in which each
decision is a member of n communities.82 It then pairs these communities, choosing the
pairs so that each pair results in the greatest increase or smallest decrease in modularity.
The algorithm continues to join communities into pairs until it ﬁnds the combination with
the highest modularity. At this point, the algorithm assigns an arbitrary community
identiﬁer to each case.83 The Newman method detects seven communities in the network
of ECtHR citations. Each case is a member of only one community, and the naming of
77
Mason A. Porter, Jukka-Pekka Onnela and Peter J. Mucha, ‘Communities in Networks’, Notices of
the American Mathematical Society, 56 (2009), 1082–97; Luciano da F. Costa, Francisco A. Rodrigues,
Gonzalo Travieso and P. R. Villas Boas, ‘Characterization of Complex Networks: A Survey of
Measurements’, Advances in Physics, 56 (2007), 167–242; Mark E. J. Newman, ‘Fast Algorithm for
Detecting Community Structure in Networks’, Physical Review E, 69 (2004), 066133-1–5.
78
Mark E. J. Newman, ‘Modularity and Community Structure in Networks’, Proceedings of the
National Academy of Sciences, 103 (2006), 8577–82.
79
Mason A. Porter, Peter J. Mucha, Mark E.J. Newman and Casey M. Warmbrand, ‘A Network
Analysis of Committees in the United States House of Representatives’, Proceedings of the National
Academy of Sciences, 102 (2005), 7057–62.
80
Andrew S. Waugh, Liuyi Pei, James H. Fowler, Peter J. Mucha and Mason A. Porter, ‘Party
Polarization in Congress: A Social Network Approach’ (unpublished paper, University of California-San
Diego, 2009).
81
Yan Zhang, A. J. Friend, Amanda L. Traud, Mason A. Porter, James H. Fowler and Peter J.
Mucha, ‘Community Structure in Congressional Cosponsorship Networks’, Physica A, 387 (2008),
1705–12.
82
Newman, ‘Fast Algorithm for Detecting Community Structure in Networks’. Because this type of
algorithm can be sensitive to implementation details, we note that we used the software package igraph,
version 0.54, in the R programming language (Gabor Csardi and Tamas Nepusz, ‘The igraph Software
Package for Complex Network Research’, InterJournal Complex Systems (2006), 1695).
83
In the only other paper we are aware of that used community detection algorithms on a network of
judicial citations, Bommarito et al. found that the Newman method produced stable results when used on
the network of USSC citations. They also found that this stability increased when using a smaller portion
of the network, which is encouraging to our research, because the ECtHR network is signiﬁcantly smaller
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Fig. 5. European Convention Articles addressed by cases, by community

the communities is arbitrary. The ﬁrst four communities contain 226, 792, 860 and
313 cases, respectively. Because Communities 5 (twenty-one cases), 6 (ﬁve cases) and 7
(ﬁve cases) contain so few cases, it is unlikely that we could gain from them any
meaningful insight into the structure of the citations network, so we exclude them from
the remainder of our analysis, leaving us with four main communities.
Figure 5 and Table 3 help to clarify the substantive interpretation of these communities
by respectively showing the percentage of cases within each community that refer to a
speciﬁc article and the most common keywords for cases within that community.
Community 1 is composed primarily of cases that address the most serious personal
integrity rights violations, including government actions or negligence that results in loss
of life (Article 2) or inhumane treatment (Article 3). Article 8 (privacy) and 13 (effective
remedy) violations are often invoked in conjunction with those violations. Article 6 (right
to a free and fair trial) is the most commonly invoked provision in both Communities 2
and 3, although Community 3 generally includes Article 6.1 cases and not those dealing
with other portions of Article 6. The cases in Community 2 primarily concern rights of
criminal defendants and prisoner rights (e.g., Article 5). By contrast, the cases in
Community 3 primarily concern civil proceedings, such as Article 6.1 and Article 1 of
Protocol 1 (property rights). Finally, Community 4 mostly contains cases that address
freedom of expression and possible exceptions to that – strikingly, the top four keywords
in this community all pertain to Article 10 issues. These are civil and political rights issues

(F’note continued)

than the USSC network (Bommarito et al., ‘On the Stability of Community Detection Algorithms for
Longitudinal Citation Data’).
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3

Top Keywords by Community

Top keywords
Community 1
Life
Effective Remedy
Positive Obligations
Inhuman Treatment
Exhaustion of Domestic Remedies
Respect for Family Life
Discrimination
Interference – Art. 8
Necessary in a Democratic Society – Art. 8
Degrading Treatment
Community 2
Fair Hearing
Inhuman Treatment
Lawful Arrest or Detention
Degrading Treatment
Exhaustion of Domestic Remedies
Reasonable Time
Effective Remedy
Length of Pre-Trial Detention
Legal Assistance
Impartial Tribunal
Community 3
Civil Proceedings
Access to Court
Possessions
Reasonable Time
Fair Hearing
Peaceful Enjoyment of Possessions
Civil Rights and Obligations
Life
Effective Remedy
Exhaustion of Domestic Remedies
Community 4
Freedom of Expression
Necessary in a Democratic Society – Art. 10
Interference – Art. 10
Protection of the Rights of Others – Art. 10
Margin of Appreciation
Interference – Art. 8
Life
Prescribed by Law – Art. 8
Respect for Private Life
Effective Remedy

Count

% Cases

152
119
74
69
41
39
33
29
28
26

67.26
52.65
32.74
30.53
18.14
17.26
14.60
12.83
12.39
11.50

180
124
123
103
100
97
90
76
70
69

22.73
15.66
15.53
13.01
12.63
12.25
11.36
9.60
8.84
8.71

290
230
186
181
170
155
144
136
110
109

33.72
26.74
21.63
21.05
19.77
18.02
16.74
15.81
12.79
12.67

166
130
126
57
44
43
40
38
37
35

53.04
41.53
40.26
18.21
14.06
13.74
12.78
12.14
11.82
11.18

that do not directly relate to the functioning of the judicial systems but rather to the limits
of government interference into social and political life.
These ﬁndings suggest that membership in communities is determined by the legal
substance of cases. Of course, because of the correlation between countries of origin and
the legal substance of cases, we must perform additional analysis to understand the
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Multinomial Logit Model of ECtHR Network Communities

Variable

Community 1

Community 2

Community 3

Article 2

6.087***
(1.728)
2.339***
(0.581)
2.082***
(0.661)
0.263
(0.429)
0.176
(0.342)
0.821**
(0.332)
24.438***
(0.775)
0.240
(0.394)
20.123
(0.367)
20.355
(0.449)
0.117
(0.534)
0.0866
(0.767)
20.668
(0.629)
0.455
(0.640)
21.123**
(0.563)
2191

1.995
(1.760)
3.057***
(0.550)
4.292***
(0.625)
2.137***
(0.320)
2.045***
(0.235)
20.939***
(0.293)
24.612***
(0.418)
20.751**
(0.358)
21.414***
(0.411)
21.713***
(0.455)
21.711***
(0.439)
21.077*
(0.617)
21.583***
(0.496)
20.416
(0.504)
1.661***
(0.466)
2191

1.950
(1.722)
0.317
(0.582)
20.612
(0.803)
20.231
(0.337)
2.433***
(0.228)
0.279
(0.262)
24.126***
(0.321)
20.346
(0.323)
0.339
(0.316)
1.078***
(0.267)
20.811**
(0.405)
20.175
(0.582)
20.234
(0.464)
20.428
(0.482)
1.086**
(0.440)
2191

Article 3
Article 5
Article 6
Article 6.1
Article 8
Article 10
Article 13
Article 14
Prot. 1 Article 1
Legal Origin: France
Legal Origin: Scandinavia
Legal Origin: Socialist
Legal Origin: Germany
Constant
Observations

Notes: Robust standard errors are listed below the coefﬁcients, in parentheses. ***p , 0.01,
**p , 0.05, *p , 0.1.

community structure. We do so by estimating a regression model that includes both the
legal culture variables and the legal substance variables. Because the Newman algorithm
returns the communities with exclusive categorical indicators, we used multinomial
logistic regression to estimate a model using similar variables to our analysis of Initial
Hub Scores. This is an appropriate model for these data because the community
identiﬁers are categorically distributed by construction. In addition, a Small-Hsiao test
shows that this model satisﬁes the independence of irrelevant alternatives assumption, and
the model satisﬁes both the Wald and likelihood ratio tests for combining alternatives for
all pairs of outcomes. Table 4 reports our results. Community 4 is the baseline category.
These results demonstrate that legal substance is more important than legal system
origins in terms of determining the community structure. Furthermore, the pseudo-R2 of
a model that includes only the legal substance variables is 0.4724, while the pseudo-R2 of a
model that includes only the legal system origin is 0.0176, a signiﬁcant difference at the
p 5 0.001 level. One area where legal system origin seems to be important is that cases
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from countries with French or former-Socialist origins are less likely to be in Community 2
than in Community 4. A plausible explanation for this is that civil courts in common law
systems tend to be less formalist and more efﬁcient than those in systems of other legal
origins, thus leading to fewer complaints about civil proceedings.84
Because the community detection algorithm is designed to group together decisions that cite
each other more often, these results mean that decisions on similar legal issues cite each other
relatively more so than do decisions from countries with similar legal cultures. This provides
strong support for our argument that ECtHR judges do not apply a relativist logic to their
choice of precedent citations. The regression results also conﬁrm the analysis above regarding
the meanings of these communities. Cases involving Articles 2, 3 and 5, all of which concern
physical integrity rights, tend to be in Community 1. While Articles 3 and 5 cases are also
often in Community 2, we know from the keyword analysis above that these tend to be cases
where procedural rights were violated, rather than cases where a life was taken unlawfully, as
is the case for Community 1. Community 3 contains cases addressing various areas of civil
proceedings, especially those involving Article 6.1 or Article 1 of Protocol 1. Finally,
Community 4 appears to include primarily freedom-of-expression cases (Article 10), which we
know from the negative, signiﬁcant coefﬁcients for Article 10 in all the other communities.
CONCLUSIONS

Our analysis strongly supports the argument that ECtHR judges cite precedent at least in
part to provide strategic legitimation for their decisions. Judgements on politically
sensitive issues are justiﬁed more fully with reference to past case law. The same holds for
judgements in which the ECtHR rules against member state governments. This is consistent
with a view that ECtHR judges believe domestic courts require more persuasion to push for
implementation on judgements that the government is likely to resist. Further support for this
thesis comes from the ﬁndings that the use of precedent increases when communicating with
common law countries, in which legal professionals place particularly high value on justifying
decisions with precedent. Moreover, the community analysis shows that ECtHR judges
choose their precedent based on the legal issues in a case, not on the characteristics of
respondent governments. This suggests that it is indeed legal professionals rather than
politicians that are the prime target for legal justiﬁcations.
Our ﬁndings certainly do not imply that citations are not used to enhance internal
communication and to improve efﬁciency. They do, however, imply that these are not the
only purposes of citations. Citations also serve the purpose of legitimating decisions to an
external audience. This ﬁnding is similar to that which studies of citation practices in
domestic constitutional courts have found. Even domestic judges in well-established
democracies do not operate in splendid isolation. In this sense, our ﬁndings are consistent
with Voeten’s ﬁnding that ECtHR judges are political actors in similar ways to domestic
review judges: they wish to see the law reﬂect their policy preferences (as do domestic
judges), but they do not necessarily use judgements to settle geopolitical scores or
otherwise reﬂect national interests or culture.85
This analysis contributes to the debate on whether supranational adjudication is
becoming comparably effective to domestic adjudication, although we must be cautious
84
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about generalizing from our ﬁndings. The ECtHR is among the more advanced international
courts hence, these conclusions may not apply elsewhere. Moreover, even if ECtHR judges
use similar methodologies and techniques to those used by domestic review judges, it may
well be that their decisions do not have similar effects. That aspect is beyond the scope of this
article. Finally, we have only investigated whether the inclusion of case law is consistent
across cases, not whether case law principles are applied consistently. Such a study would
require more legal interpretation than we are equipped to provide. Yet, the absence of any
systematic inﬂuence of country-speciﬁc factors on the citations of case law in an international
court as heterogeneous as the ECtHR is telling about the potential of international law to
supersede national divides.
As far as we know, this is the ﬁrst social-scientiﬁc empirical analysis of the use and
development of precedent in any international court. There is an increasing recognition
among legal scholars and political scientists that the ability of international courts to develop
legal norms is important not just because it creates de facto new legal obligations86 but also
because it shapes strategic choices of states, such as decisions about where to ﬁle disputes.87 In
order to advance this study, we need a better understanding not just of how courts develop
precedent but also how to measure attributes of precedent, such as its relative importance or
centrality. In accordance with recent developments in the study of domestic courts, we argue
that network analysis is the most appropriate tool for providing such measures.
In addition, ours is among the most comprehensive analyses of judicial citation networks.
As a result, we have produced both methodological and substantive ﬁndings that should be of
interest to a range of scholars. First, we have learned that, despite its short history, the changes
in citation patterns in the ECtHR are similar to those at the USSC, which suggests the ECtHR
develops precedent in a way that parallels certain domestic courts. Second, by conducting the
ﬁrst analysis of the substantive meanings of case communities within a network of judicial
citations, we have provided a framework for scholars interested in doing so with respect to
other courts. Finally, by applying the study of judicial citation networks to an international
court, we demonstrate the utility of network analysis for studying international relations in a
manner that goes beyond the applications used in the existing literature.88
Our analysis opens up several fruitful avenues of future research. First, there are further
possibilities for studying the development of precedent within the ECtHR, such as how
the introduction of East European countries affected the structure of the citations network.
Second, our study opens up opportunities to study the link between the ECtHR and other
courts, including domestic courts within the Council of Europe, other international courts
that regularly cite the ECtHR (especially the Inter-American Court of Human Rights), and
even US courts, which cite the ECtHR more frequently than any other foreign court in cases
where they use foreign decisions to interpret US law.89 Finally, given its uncertain compliance
environment, the ECtHR provides an ideal setting for testing whether the thoroughness of
legal justiﬁcation affects compliance with court decisions.
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